HORIZONTAL HUMAN RIGHTS LAW

By John H. Knox*

What duties, if any, does international human rights law establish for individuals, corpo-
rations, and other private actors? For many years, the conventional answer has been that it
places duties on states to respect the rights of individuals and creates few or no private duties.’
In other words, human rights law is aligned vertically, not horizontally. But that view has reg-
ularly been challenged. Most recently, in 2003, the United Nations Commission on Human
Rights (Commission), historically the most important incubator of human rights agreements,
received two proposed instruments that might appear to realign human rights law horizontally:
private actors would have duties as well as rights, and they would owe those duties to society
asa whole or to individuals within it. The draft Declaration on Human Social Responsibilities
(Declaration) would identify duties that all individuals owe to their societies; and the Norms
on the Responsibilities of Transnational Corporations and Other Business Enterprises with
Regard to Human Rights (draft Norms) would set out duties of businesses under human rights
law.?> The Human Rights Commission did not embrace the proposals before its replacement
by the Human Rights Council in 2006, and the Council has not considered them. Both
received some support, however, and it seems likely that their proponents will continue to pur-
sueadoption of their principles in one form or another. This article argues thatifadopted, those
principles would cause serious damage to human rights law.

The effort to incorporate private duties into human rights law is not new. From the incep-
tion of the modern human rights movement, some advocates have urged the recognition of
human duties as well as rights. Those duties have fallen into two categories, which raise very
different concerns. The first category comprises duties owed by the individual to the society
or state, such as a duty to obey the laws of the state. Although these duties may appear to be
horizontal, in the sense that they are owed to others in the duty holder’s society, in practice they

* Professor of Law, Wake Forest University School of Law. I am very grateful to Karen Knop, Julie Winterich,
and the participants in a colloquium at Vanderbilt Law School convened by Allison Danner and Laurence Helfer
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! See, e.g., THOMAS BUERGENTHAL, INTERNATIONAL HUMAN RIGHTS IN A NUTSHELL 1 (1988) (“As used
inthisbook, the international law of human rights is defined as the law which deals with the protection of individuals
and groups against violations by governments of their internationally guaranteed rights, and with the promotion
of these rights.”); CHRISTIAN TOMUSCHAT, HUMAN RIGHTS: BETWEEN IDEALISM AND REALISM 309 (2003)
(“human rights violations can, in principle, be committed only by states and/or the persons acting on behalf of the
state”).

2 The draft declaration was prepared: by a special rapporteur to the Commission, Miguel Alfonso Martinez of
Cuba, and is appended as Annex I to his report. UN Commission on Human Rights, Promotion and Protection
of Human Rights: Human Rights and Human Responsibilities, Annex I, UN Doc. E/CN.4/2003/105 (2003)
[hereinafter Martinez Report and Draft Declaration]. The draft Norms were adopted by the UN Sub-Commission
on Human Rights, a body of nominally independent experts. Sub-Commission on the Promotion and Protection
of Human Rights, Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises
with Regard to Human Rights, UN Doc. E/CN.4/Sub.2/2003/12/Rev.2 (2003) [hereinafter Draft Norms].
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are vertical, enforced by the government acting on behalf of the society. They run conversely
to the vertical duties of the government to promote and protect the individual’s human rights.
As part I explains, these converse duties have the potential to undermine human rights because
the government may rely on them to offset the duties it owes to the individual under human
rights law. To cabin this danger, human rights law generally refuses to list converse duties and
restricts the authority of governments to use such duties to limit human rights.

The second category of private duties, analyzed in part II, comprises correlative duties—that
is, private duties to respect the human rights of others. These duties are truly horizontal, in the
sense that they run between actors on the same legal plane, and, unlike converse duties, they
appear to further, rather than undermine, the enjoyment of human rights. But for practical and
political reasons, human rights law does not impose many correlative duties directly; it merely
contemplates that governments should protect many human rights from violation by private
actors and leaves the specification and enforcement of the duties to the governments them-
selves. Human rights law specifies a smaller, but still large, number of private duties, again leav-
ing their enforcement to governments. Through international criminal law, it directly places
a few duties, such as the duty not to commit genocide; and, through institutions like the Inter-
national Criminal Court, it enforces those duties under limited circumstances. These duties
may be conceptualized as forming a pyramid, with the lowest level representing the least degree
of involvement by international law, and the top level the highest.?

This approach to private duties has several important benefits. It addresses violations of
human rights by private actors without opening the door to converse private duties owed to
states. It takes advantage of the resources of national governments, which are vastly greater than
those of international institutions, to specify, place, and enforce duties, but it does not leave
those tasks completely to governments; international law playsa crucial role in specifying, plac-
ing, and enforcing duties itself in certain cases. To maintain these benefits, proposals for new
private duties should meeta two-part test. First, they should do no harm: they should be limited
to correlative duties and should not provide a basis for converse duties. Second, they should
do some good. The proposals should build on, rather than undermine, the existing pyramid
of correlative duties: either they should clarify indirect duties or, if they seek to establish new
direct duties, they should show that the imposition of indirect duties would be inadequate.

As part III demonstrates, the draft Declaration on Human Social Responsibilities fails at the
first step. Itisa collection of converse duties that raise the very concerns that led to the rejection
of lists of private duties in human rights agreements. The Declaration would, and indeed is

3 It has been suggested that only correlative duties that apply directly against private actors (the third and fourth
stages in the pyramid) are really horizontal, and that all duties of states, including duties to take actions to protect
rights against violation by private actors, are vertical. Craig Scott, Translating Torture into Transnational Tort: Con-
ceptual Divides in the Debate on Corporate Accountability for Human Rights Harms, in TORTURE AS TORT: COM-
PARATIVE PERSPECTIVES ON THE DEVELOPMENT OF TRANSNATIONAL HUMAN RIGHTS LITIGATION 45,
48-49 (Craig Scott ed., 2001). But in the parallel discussion of the horizontal and vertical effects of constitutional
rights, positive duties of governments to protect constitutional rights are treated as giving those rights horizontal
eftect, albeit indirectly. Stephen Gardbaum, The “Horizontal Effect” of Constitutional Rights, 102 MICH. L. REV.
387, 434-37 (2003). Similarly, “[t]he absence of direct enforcement for private parties at the international level
does not necessarily bar horizontal effect; it merely means that the enforcement of the obligations for non-State
entities is indirect, Ze. through the obligations that States have under the provisions concerned.” NICOLA JAGERS,
CORPORATE HUMAN RIGHTS OBLIGATIONS: IN SEARCH OF ACCOUNTABILITY 38 (2002).
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intended to, provide governments with excuses to limit the exercise of human rights. Not sur-
prisingly, it was drafted by a former representative of Cuba and its proponents figure dispro-
portionately among the least democratic governments in the world.

Part IV finds that the draft Norms arguably pass the first step because they set out correlative
rather than converse duties, although they may open the door to the latter. The Norms fail to
meet the next criterion, however. They are an effort to develop a comprehensive code of con-
duct for businesses, an effort to which human rights law is not particularly well suited because,
as applied to corporate conduct, its obligations are both over- and underinclusive. And even
in areas where human rights law might usefully constrain corporate conduct, the draft Norms
would not be more effective than the existing system of indirect duties to which corporations
are already subject.

The conclusion, part V, reiterates that the rejection of these proposals would not mean that
private duties have no place in human rights law. They do have an important role, and human
rights law should do more to develop specific private duties to promote and protect human
rights. But advocates of new proposals for private duties should ensure that their proposals
strengthen, rather than weaken, the existing system of horizontal human rights law.

I. RESTRICTIONS ON CONVERSE PRIVATE DUTIES

Atthebeginning of the modern human rights movement, proposals for human rights instru-
ments often included suggestions for duties. Although advocates sometimes presented the
duties as correlating to human rights—that is, as duties to respect or fulfill particular rights—
most of the proposals were actually duties owed by the individual to the community or state,
stemming from the view that human beings have moral and legal duties as well as rights, and
that international law should not recognize one without the other. The first of these instru-
ments, the American Declaration of the Rights and Duties of Man, adopted by Latin American
countries and the United States in 1948, emphasizes human rights and duties equally, as its title
suggests.”

The negotiators of the Universal Declaration of Human Rights considered taking the same
approach.’ They decided, however, that while human beings undoubtedly owe duties to their
societies, any effort to write such duties into international law on a basis of equality with human
rights would provide governments with excuses to limit those rights. As a result, they decided
not to list private duties at all. At the same time, they recognized that converse duties owed by
individuals to the state would still exist in domestic law, and that such duties would sometimes
have to outweigh or limit the exercise of human rights. They therefore turned their attention
to setting out restrictions on governments’ ability to limit human rights. The Universal Dec-
laration has been the seminal document for human rights law, and its progeny, especially the
two International Covenants on Human Rights and the American and European Conventions
on Human Rights, have followed its approach, relegating private duties to their margins and
constraining the ways that governments can employ private duties to limit the exercise of
human rights.

4 American Declaration of the Rights and Duties of Man, May 2, 1948, NINTH CONFERENCE OF AMERICAN
STATES, ACTS AND DOCUMENTS 289 (1953) [hereinafter American Declaration].

> Universal Declaration of Human Rights, GA Res. 217A (III), UN Doc. A/810, at 71 (1948) [hereinafter Uni-
versal Declaration].
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The Human Rights Declarations of 1948

Although the period of negotiation of the American Declaration partly overlapped with that
of the Universal Declaration, the American Declaration was completed and adopted first, in
May 1948, at the same conference that created the Organization of American States. The
American Declaration devotes one chapter each to rights and duties. Many of the rights were
later included in the Universal Declaration: civil and political rights such as the rights to life,
to freedom of opinion and expression, and to basic protections in criminal proceedings; and
economic, social, and cultural rights such as the rights to health, education, work, and social
security. Some of its duties correspond to particular rights, but only one or two are correlative.®
Instead, most of the duties that correspond to rights state that everyone has a duty to exercise
what had previously been described as a right. For example, the declaration lists rights to an
education, to participate in government, and to work, and also lists duties to acquire an edu-
cation, to vote and to serve in office if elected, and to work.” In addition to duties that cor-
respond to specific rights, the American Declaration names some duties that have no explicit
relationship to any particular rights. They include duties of each person

— “to obey the law and other legitimate commands of the authorities of his country
and those of the country in which he may be”;

— “to render whatever civil and military service his country may require for its defense
and preservation”;

— “to cooperate with the state and the community with respect to social security and
welfare, in accordance with his ability and with existing circumstances”; and

— “to pay the taxes established by law for the support of public services.”®

Except for the few correlative duties, all of the duties in the declaration are explicitly or
implicitly owed to the state, the community, or the country as a whole. In that sense, they
express societal interests that could limit or outweigh the rights set out in the declaration. The
“duty to work,” for example, might remove the option to choose not to exercise the right to
work, and could even be read as requiring the right holder to work wherever the society might
require. In the latter case, the “right” could be largely or entirely subordinated to a communal
decision. More general duties, such as the duty to obey the law, could subordinate all rights in
this way. The obvious question is: Which should prevail in a conflict between such duties and
the newly recognized rights? More generally, which societal interests may limit human rights?

The American Declaration answers these questions in its Article XXVIII: “The rights of man
are limited by the rights of others, by the security of all, and by the just demands of the general
welfare and the advancement of democracy.” Although this provision does not refer explicitly

¢ For example, Article VII provides that “all children have the right to special protection, care and aid”; Article
XXX says that each person has the duty “to aid, support, educate and protect his minor children.” American Dec-
laration, supra note 4, Arts. VII, XXX.

7 Id., Arts. XII, XXXI (right and duty to acquire education); Arts. XX, XXXII, XXXIV (right and duty to par-
ticipate in government); Arts. XIV, XXXVII (right and duty to work). In addition, one duty narrows the scope of
a specific right, the right to participate in government: it says that each person has a duty “to refrain from taking
part in political activities . . . reserved exclusively to the citizens of the state in which he is an alien.” /4., Art.
XXXVIIIL.

8 Id., Arts. XXXIII, XXXIV, XXXV, XXXVI.

? Id., Art. XXVIIIL.
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to duties, the needs of security, general welfare, and advancement of democracy may be
informed by the declaration’s duties, many of which speak to precisely those interests. The duty
“to render whatever civil and military service his country may require for its defense and pres-
ervation,”'® for example, logically relates to the phrase “the security of all” in the limitations
provision. The connection between limitations and duties is further emphasized by the place-
ment of Article XXVIII: it is the last provision in the chapter on rights, coming just before the
chapter on duties and providing a link between the two.!!

The effect of Article XXVIII may be to subordinate rights to duties, despite the apparent
intent of the framers to treat the two equally. If rights are limited by security, general welfare,
and the advancement of democracy, and if governments may look to the duties of individuals
in giving content to those three interests, then the rights set out in the declaration may be lim-
ited by its duties. Moreover, since the interests and duties are drawn in general language and
left to be interpreted by the government acting on behalf of the state, a government might
respect rights only when it decided that they were not outweighed by a converse duty.

The Latin American delegations that supported the inclusion of duties in the American Dec-
laration initially urged their inclusion in the Universal Declaration as well, as did other del-
egations.'? The first draft of the Universal Declaration, prepared by John Humphrey, the
director of the UN Human Rights Division, does not include a long list of duties, but it does
place them prominently. One of the four principles with which the draft begins states “[t]hat
man does not have rights only; he owes duties to the society of which he forms part,”'? and its
first article states: “Everyone owes a duty to his State and to the [international society] United
Nations. He must accept his just share of responsibility for the performance of such social
duties and his share of such common sacrifices as may contribute to the common good.”"

Like the American Declaration, Humphrey’s draft of the Universal Declaration also
addresses potential conflicts between rights and duties: “In the exercise of his rights every one
is limited by the rights of others and by the just requirements of the State and of the United
Nations.”"® The inclusion of duties immediately proved to be controversial, however. Charles
Malik, the Lebanese representative who played several key roles in the negotiation of the dec-
laration,’® questioned “whether an individual owed such a duty of loyalty regardless of the
characteristics of his State.”'” He said:

10 4., Art. XXXIV.

! Here and elsewhere in this article, in discussing the link between societal interests, on the one hand, and the
duties placed by society on an individual, on the other, I do not mean to suggest that such interests may be brought
into opposition to rights only if the interests manifest themselves as duties. A right to social security, say, might
conflict with the society’s interest in providing for its national defense, if the country has resources that arguably
do not enable it to provide both fully, without the expression of that interest in the form of duties of individuals.
But many societal interests do limit rights by taking the form of private duties, especially duties to obey laws restricting
freedoms of speech, religion, work, movement, assembly, association, political participation, education, and so forth.

12 JOHANNES MORSINK, THE UNIVERSAL DECLARATION OF HUMAN RIGHTS 23940, 248 (1999).

13 The “Humphrey Draf, " reprinted in MARY ANN GLENDON, A WORLD MADE NEW: ELEANOR ROOSEVELT
AND THE UNIVERSAL DECLARATION OF HUMAN RIGHTS, App. I, at 271 (2001).

14 MORSINK, supra note 12, at 241.

!> Humphrey Draft, Art. 2, in GLENDON, supra note 13, at 271.

1¢ In addition to serving in 1947 on the committee that reviewed the initial drafts of the declaration and as the
rapporteur of the Human Rights Commission, in 1948 Malik chaired both the Economic and Social Council and
the Third Committee of the General Assembly during their consideration of the declaration. For an engaging
description of Malik and his contributions to the negotiation, see GLENDON, supra note 13.

17 MORSINK, supra note 12, at 243.
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The world was faced with a tendency to “statism,” or the determination by the state of all
relations and ideas, thus supplanting all other sources of convictions. The state insisted on
the individual’s obligations and duties to it. This . . . was a grave danger, for man was not
the slave of the state, and did not exist to serve the state only.'®

At the birth of the modern human rights movement, the negotiators of what became the
seminal document thus had to address the relationship between human rights and human
duties. Their answer would determine not only whether the Universal Declaration would be
communitarian or individualistic, but also, more specifically, what they meant by “rights.”
Were rights merely names for interests (albeit important interests) that could be outweighed
by other, more important interests if the community so decided? Were rights more powerful
than other interests, prevailing over them in the event of conflict, and subject to balancing only
against other rights? Or were rights absolute, immune from restriction on any basis whatsoever,
even respect for other rights?!®

The negotiators rejected the third approach. Like the American Declaration, Humphrey’s
draft made clear that the exercise of rights could be limited by the rights of others, and this lan-
guage was eventually adopted by the General Assembly without controversy.?® Deciding
between the first and second approaches presented the real difficulty. The key issues were (1)
whether to include a list of duties to offset and balance rights, and (2) how to define the lim-
itations that could be placed on rights. Following the lead of the American Declaration, listing
individuals” duties to the state alongside the rights that they have against the state would
strongly suggest that rights are mere interests, to be balanced against duties as part of a general
(perhaps utilitarian) process through which the state decides what action to take. And if rights
can be limited by “the just requirements of the State,” as the Humphrey draft stated, then those
requirements may turn out to include every interest that the community represented by the
state holds, thus demoting rights to mere interests to be balanced along with all others.

The next iteration of the draft Universal Declaration offered the negotiators a choice
between two answers to the problem. In the summer of 1947, after Humphrey presented his
draft to a small committee of the Human Rights Commission, the committee asked Professor
René Cassin of France to redraft it. His first effort provided two alternative approaches to
duties:

[First alternative:] Article 3: Man is essentially social and has fundamental duties to his fel-
low-men. The rights of each are therefore limited by the rights of others.

[Second alternative, Article 3:] As human beings cannot live and develop themselves with-
out the help and support of society, each one owes to society fundamental duties which

'8 Id. at 242.

19 See Jeremy Waldron, Introduction to THEORIES OF RIGHTS 15 (Jeremy Waldron ed., 1984) (distinguishing
“three ways in which the special force of rights may be understood”: (1) a right is a “particularly important interest”
that can be outweighed by other interests; (2) a right is to be “protected and promoted to the greatest extent possible
before other interests are even taken into consideration,” but may be balanced against other rights; and (3) a right
is a “strict constraining requirement[ ] on action”).

29 Of course, finding a balance between conflicting rights might be quite difficult. See Myres S. McDougal,
Harold D. Lasswell, & Lung-chu Chen, Human Rights and World Public Order: A Framework for Policy-Oriented
Inquiry, 63 AJIL 237,267 (1969) (“The precise delineation of the rights of any particular individual in any particular
context must, however, always require an infinitely delicate reconciliation with the comparable rights of other indi-
viduals . . .”).
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are: obedience to law, exercise of a useful activity, willing acceptance of obligations and
sacrifices demanded for the common good.

Article 4: In the exercise of his rights, everyone is limited by the rights of others.?!

The first alternative would simply refer to duties without specifying them, and also leave open
their relationship to rights. The second alternative was more in line with the American Dec-
laration and the Humphrey draft, in that it would continue to set out some general duties, such
as obedience to law. Unlike those drafts, it would leave open the relationship of duties to rights.
It would make clear that the exercise of rights is limited by others’ rights, but not address
whether rights could be limited in other ways as well.

The drafting committee accepted one aspect of the approach of the first alternative: to rec-
ognize that humans have duties without specifying them. But it went further to limit the ways
that duties could override rights. It added the word “only” to Cassin’s second sentence, so that
the key language became: “These rights are limited on/y by the equal rights of others.”** If rights
can be limited only by others’ rights, then they cannot be limited by general duties to the state,
beyond those duties necessary to respect others’ rights. The committee thus tacitly distin-
guished between correlative duties (the duties that follow from others’ rights) and converse
duties (those owed to the state), and made clear that while humans may well have both types,
only the first can limit human rights.

Malik’s (and others’) concerns about the dangers of duties had evidently swayed the drafting
committee. But when the full Commission considered the committee’s work at the end of
1947, some delegates argued that the draft gave duties too little weight. The Commission left
largely unchanged the short reference to duties,? but it adopted a proposal by Panama and the
Philippines stating, “In the exercise of his rights everyone is limited by the rights of others and
by the just requirements of the democratic State.”** The effect of the added language was to return
to the idea that the government could limit the exercise of rights for reasons other than the
rights of others, but to restrict those limits: they could be imposed only to meet the just require-
ments of a democratic state.

For the rest of the negotiation, the question became which language best expressed the idea
that rights could be limited only by certain interests. At the Commission’s last session on the
declaration, in the spring of 1948, Eleanor Roosevelt, the chair of the Human Rights Com-
mission, asked a subcommittee to address the question of duties and limitations on rights. It
proposed:

Everyone has duties to the community which enables him freely to develop his personality.
In the exercise of his rights, everyone shall be subject only to such limitations as are nec-
essary to secure due recognition and respect for the rights of others and the requirements
of general welfare in a democratic society.?

21 MORSINK, supra note 12, at 243.

*? Jd. at 244 (emphasis added). It also reversed the order of the sentences, and changed the (now) second sentence
to read: “Man also owes duties to society, through which he is enabled to develop his spirit, mind and body in wider
freedom.” Id.

?3 The language became, “The individual owes duties to society through which he is enabled to develop his spirit,
mind and body in wider freedom.” /d.

24 Jd. (emphasis added). The language was Article 2 of the draft approved by the Commission at its December
1947 session. The complete draft, known as the “Geneva Draft,” is in GLENDON, supra note 13, at 289.

> MORSINK, supra note 12, at 245.
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The phrases “necessary to secure,” “requirements of general welfare,” and (perhaps most
important) “in a democratic society” had the effect of restricting the range of interests that
could limit human rights.

The Commission adopted the language, but added the “just requirements of morality [and]
public order” to the general welfare as bases for limits on rights. The addition resulted from a
technical concern—the difficulty of translating “general welfare” into French**—but it led to
a general discussion that demonstrated how convinced most Commission members were, by
this stage of the negotiation, that governments must be afforded the narrowest possible jus-
tification for limiting rights. The delegate from Uruguay, for example, expressed concern about
the addition because “so many crimes had been committed in the name of public order.””” In
the course of the discussion, the Soviet representative proposed allowing limits on rights
in accordance with “the just requirements of the democratic State,” which was closer to
Humphrey’s original draft. By this point, however, delegates to the Commission saw that lan-
guage as insufficiently protective, and it was rejected by a vote of 4 in favor, 11 opposed, and
1 abstention.?®

During the last phase of the negotiation, in the Third Committee of the General Assembly
in the fall of 1948, all fifty-eight UN members, not just the eighteen members of the Com-
mission, had the opportunity to revisit the question of duties. Some Latin American delegates
again proposed listing more duties, using the American Declaration as the model,?® but they
were opposed by Roosevelt, Cassin, and others who had gone through the negotiation in the
Commission. They successfully argued that the short statement that everyone has unspecified
duties was as much as the Third Committee should (or had time to) adopt.”® The statement
of duties was finalized in what became Article 29(1) of the declaration: “Everyone has duties
to the community in which alone the free and full development of his personality is possible.”?!

As for the related question of governmental limits on rights, the Third Committee contin-
ued to consider ways of restricting the grounds for such limits without prohibiting them alto-
gether. It adopted a Uruguayan proposal to substitute the phrase “prescribed by law solely for
the purpose of securing” for “necessary to secure” because, in the words of the proponent, “the
limitations set by the public authorities could only be so set in accordance with pre-established
standards, i.e. in accordance with provisions legally enacted. Thus human beings would have

26 “Ordonneau, the French delegate, explained that [adding ‘la morale’ and ‘Tordre public’ to the French version
of the language was necessary] ‘so as to cover everything that was contained in the English idea of general welfare’
....” The Egyptian delegate then proposed adding morality and public order to the English text to make them track
one another more closely. /4. at 249.

%’ Id. The Australian and Lebanese delegates raised similar points. /4. At the same session, the Commission also
decided to move the language from Article 2 to the next-to-last article in the declaration, on the motion of the Chi-
nese representative, who argued that an article on limitations on the exercise of rights and freedoms “should not
appear . . . before those rights and freedoms themselves had been set forth.” /4. at 245.

%8 Jd. at249-50. The Soviet delegate may not have helped his cause by emphasizing that “it was the laws of States
that fixed the limits for the exercise of human rights and freedoms,” 74. at 249, since that was precisely the concern
of most members of the Commission.

2 JOHN P. HUMPHREY, HUMAN RIGHTS & THE UNITED NATIONS 65 (1984).

% MORSINK, supra note 12, at 239 —40; Erica-Irene Daes, Study of the Individual’s Duties to the Community
and the Limitations on Human Rights and Freedoms Under Article 29 of the Universal Declaration of Human
Rights, UN Doc. E/CN.4/Sub.2/432/Rev.1, at 42-44 (July 1, 1980).

3! Universal Declaration, supra note 5, Art. 29(1).
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the guarantee that they would be governed according to rules and not according to the whim
of their rulers.”* The Soviet Union tried again to have the declaration allow rights to be limited
in accordance with the “corresponding requirements of the democratic state.”®* But by this
time, many delegates were alive to the dangers that Charles Malik had identified eighteen
months earlier. Benigno Aquino, the Philippine representative, said that the amendment
“would destroy the intent and meaning of the article. Since the definition of ‘the correspond-
ing requirements’ of a State would lie with that State, it could under the terms of the USSR
amendment annul individual rights and freedoms contained in the Declaration.” Similarly,
the Mexican representative emphasized that the effect of such proposals “would be to permit
the State to impose such limitations as it pleased upon the rights and freedoms of the individ-
ual.”® The Soviet proposal was rejected by a vote of 23 to 8, with 9 abstentions.>® The final
language was adopted as Article 29(2):

In the exercise of his rights and freedoms, everyone shall be subject only to such limitations
as are determined by law solely for the purpose of securing due recognition and respect for
the rights and freedoms of others and of meeting the just requirements of morality, public
order and the general welfare in a democratic society.””

The focus of the negotiators’ attention on private duties thus shifted from considering which
duties to set out, to deciding not to list such duties at all beyond a general statement that private
duties do exist and restricting how the state could use such duties to limit individuals’ rights. -
This approach did not result from the belief that international law could place duties only on
states.’® The day before the General Assembly adopted the Universal Declaration, it adopted
the Genocide Convention, which prohibited everyone, not just states, from committing geno-
cide.” Rather, the drafters of the Universal Declaration decided not to list private duties but,
instead, to include restrictions on states’ potential use of such duties to curtail the exercise of
human rights, because they saw the danger that governments might otherwise rely on those
duties to limit human rights in unpredictable, unacceptable ways.

Listing individual duties to the state would reinforce the government’s authority to use
duties to restrict the exercise of rights because it could point to the human rights instrument
itself as evidence that duties to obey the law and render service to the state were examples of
the “requirements of the State.” By rejecting the approach of the American Declaration and

2 MORSINK, supra note 12, at 250; see also Daes, supra note 30, Add.1, at 12-13.

33 MORSINK, supra note 12, at 22.

34 Id. at 23. Morsink reports that Greece and Lebanon made similar comments. /4.

35 Id. at 250. The Mexican statement was against a proposal by New Zealand that, Mexico argued, would have
had the same effect as the Soviet proposal. /4.

36 Id. at 22.

37 Universal Declaration, supra note 5, Art. 29(2). In a third paragraph of Article 29, the Third Committee added
one uncontroversial limit on the exercise of rights: “These rights and freedoms may in no case be exercised contrary
to the purposes and principles of the United Nations.”

38 Of course, most delegates did not believe that the Universal Declaration would be legally binding in any event,
although a few “tried to breathe some legal life into the document” by connecting it with the references in the UN
Charter to human rights, or by suggesting that its principles might be considered general principles of law within
the meaning of the Statute of the International Court of Justice. HUMPHREY, supra note 29, at 73-74.

3% Convention on the Prevention and Punishment of the Crime of Genocide, Dec. 9, 1948, 102 Stat. 3045, 78
UNTS 277 [hereinafter Genocide Convention].
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refusing to list duties, the drafters of the Universal Declaration indicated that rights were more
important than mere interests to be balanced against offsetting duties. At the same time, they
did not adopt the absolutist view that all human rights must outweigh all other interests, all
the time. A common view of the Universal Declaration’s negotiators holds that they were over-
whelmingly from the West and biased in favor of a particularly Western, individualistic view
of the relationship between the individual and the state.“® But this notion overstates both the
uniformity of their backgrounds—they came from every region of the world except sub-
Saharan Africa—and their bias in favor of absolute rights. They saw quite clearly the impor-
tance of duties to the community. As social creatures, humans must comply with duties to one
another individually and collectively for society to work. Every society must therefore impose
some duties on private actors, and would do so even without the encouragement a list of such
duties in an international declaration might offer. The refusal to list duties meant that the
duties imposed by society would continue to be the creatures of domestic, rather than inter-
national, law.

But giving states free rein to determine which duties and other interests should outweigh
human rights would have left the scope of human rights completely to the discretion of gov-
ernments, which was notatall what most negotiators of the Universal Declaration had in mind.
As the Mexican and Philippine representatives said, if national governments could decide
which “requirements of the State” could justify limits on human rights, they could limit rights
as they pleased. Hence the significance of Article 29(2) as a way to filter out those interests not
important enough to limit human rights. Article 29(2), however, was only a first, rough answer
to the central question, which remained: which societal interests can outweigh human rights?
The negotiators of the human rights agreements that followed the Universal Declaration
would develop more specific answers to that question in the succeeding years.

Human Rights Treaties of the 1950s and 1960s

In the two decades after the declarations of 1948, governments negotiated four general
human rights agreements: the International Covenant on Civil and Political Rights (ICCPR),
the International Covenant on Economic, Social and Cultural Rights (ICESCR), the European
Convention on the Protection of Human Rights and Fundamental Freedoms, and the Amer-
ican Convention on Human Rights.*’ Those agreements specify the allowable limits on certain

4 For example, Oscar Arias Sinchez, the president of Costa Rica, has written:

[M]any societies have traditionally conceived of human relations in terms of obligations rather than rights.
This is true, in general terms, for instance, for much of Eastern thought. While traditionally in the West the
concepts of freedom and individuality have been emphasized, in the East the notions of responsibility and
community have prevailed. The fact that a Universal Declaration of Human Rights was drafted instead of a
Universal Declaration of Human Duties undoubtedly reflects the philosophical and cultural background of

the document’s drafters who, as is known, represented the Western powers who emerged victorious from the
Second World War.

Oscar Arias Sinchez, Some Contributions to a Universal Declaration of Human Obligations (speech, Apr. 1997).
This and other InterAction Council documents cited below are available at <http://www.interactioncouncil.org>.

4! International Covenant on Civil and Political Rights, Dec. 16, 1966, 999 UNTS 171 [hereinafter ICCPR];
International Covenant on Economic, Social and Cultural Rights, Dec. 16, 1966, 993 UNTS 3 [hereinafter
ICESCR]; European Convention for the Protection of Human Rights and Fundamental Freedoms, opened for sig-
nature Nov. 4, 1950, 213 UNTS 221 [hereinafter European Convention]; American Convention on Human
Rights, Nov. 22, 1969, 1144 UNTS 123 [hereinafter American Convention].
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rights more clearly than the declarations, at the same time revealing that those limits do not
apply at all to other rights. They also further marginalize references to private duties.

Specifying limits on rights. The four agreements tighten restrictions on governments’ author-
ity to limit the exercise of human rights. The ICESCR adds a restriction based on the rights
themselves: “the State may subject such rights only to such limitations as are determined by law
only in so far as this may be compatible with the nature of these rights and solely for the purpose
of promoting the general welfare in a democratic society.”*? The unitalicized language is from
Article 29(2) of the Universal Declaration; the additions make clear that governments may not
impose limitations that are incompatible with the rights being restricted, even for the purpose
of promoting the general welfare. The effect is to place the rights more firmly above mere inter-
ests to be balanced against other interests. Nevertheless, the language on restrictions in the
ICESCR is still vague, perhaps because the obligations it imposes on governments to achieve its
rights progressively are themselves somewhat flexible.*>

The civil and political rights protected by the ICCPR, the European Convention, and the
American Convention place governments under stricter obligations.** Perhaps for that reason,
the drafters of those agreements devoted more attention to the acceptable limits governments
may place on the exercise of those rights.*> The agreements restrict very narrowly the ways that
governments may limit some rights, such as the rights to life and liberty.*® They provide more
general justifications for limiting others, including freedom of movement, religion, expression,
assembly, and association, stating with some variations that these rights may not be restricted

2 ICESCR, supra note 41, Art. 4 (emphasis added). Besides the general limitations provision in Article 4, the
ICESCR contains a specific limit in Article 8(1), which provides that the right to form and join unions, and the right
of unions to function freely, are “subject to no limitations other than those prescribed by law and which are necessary
in a democratic society in the interests of national security or public order or for the protection of the rights and
freedoms of others.” /4., Art. 8(1)(a), (c).

43 See id., Art. 2(1) (“Each State Party to the present Covenant undertakes to take steps . . . to the maximum of
itsavailable resources, with a view to achieving progressively the full realization of the rights recognized in the present
Covenant . . .”); see also Alexandre Charles Kiss, Permissible Limitations on Rights, in THE INTERNATIONAL BILL
OF RIGHTS: THE COVENANT ON CIVIL AND POLITICAL RIGHTS 290, 291 (Louis Henkin ed., 1981) [hereinafter
INTERNATIONAL BILL OF RIGHTS] (“One may . . . conclude that a general limitation clause was deemed sufficient
for rights asserted as general principles, as in the Universal Declaration, or for rights which are difficult to define
with precision,” as in the ICESCR). Kiss attributes the specific limit in Article 8 of the ICESCR to the idea that it
is “the only provision in that Covenant which recognizes specific rights that can be protected by courts or similar
bodies against invasion by the state,” and therefore requires a limitation clause—like those, Kiss suggests, in the
ICCPR—that is “more stringent and pointed to the particular right.” /4.

4 ICCPR, supra note 41, Art. 2(1); European Convention, supra note 41, Art. 1; American Convention, supra
note 41, Art. 1(1).

45 Kiss, supra note 43, at 292; see HUMPHREY, supra note 29, at 85 (A general limitations clause “applicable to
the whole covenant . . . could become an escape clause because it would have to be drafted in such general terms.
A right begins to have meaning only when you know all the limitations placed on it.”).

46 For example, the ICCPR provides that no one may be arbitrarily deprived of life and that the “sentence of death
may be imposed only for the most serious crimes in accordance with the law in force at the time of the commission
of the crime,” pursuant to a final judgment by a competent court. ICCPR, supra note 41, Art. 6. The American Con-
vention is similar, although it adds more restrictions on the death penalty. American Convention, supra note 41,
Art. 4. The European Convention sets out other specific circumstances under which deprivation of life isacceptable.
European Convention, supra note 41, Art. 2.

With respect to the right to liberty, the ICCPR prohibits slavery, servitude, and imprisonment for debt absolutely,
severely restricts forced labor, prohibits arbitrary arrest or detention, forbids deprivation of liberty “except on such
grounds and in accordance with such procedure as are established by law,” and sets out specific safeguards for crim-
inal proceedings. ICCPR, supra, Arts. 8,9, 11, 14. The European and American Conventions are similar. See Euro-
pean Convention, supra, Arts. 4, 5, 6, 7; American Convention, supra, Arts. 6,7, 8, 9.
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except as prescribed by law and as necessary to protect national security, public safety, order,
health, or morals, or the rights and freedoms of others. The European Convention generally,
and the ICCPR and the American Convention with respect to some of the rights, also require
limits to be “necessary in a democratic society.”’

The advance in specificity over Article 29(2) should not be exaggerated. These bases for lim-
iting rights are sometimes vague, may overlap with one another, and vary confusingly from
right to right.*® Perhaps inevitably, they include general terms, if not as general as the language
of Article 29(2), and the American Convention includes in addition to its specific limitations
clausesa provision that echoes Article 29(2).> Moreover, the ICCPR and the two regional agree-
ments add a new type of across-the-board restriction, allowing governments to derogate from
their obligations regarding certain rights in public emergencies.*®

Nevertheless, the agreements demonstrate that the drafters made a serious effort to tailor
grounds for limits to specific rights and to avoid the most open-ended bases for those limits.>!
Similarly, the drafters tried to protect against the abuse of derogation, requiring, for example,
that derogation extend only as far as “strictly required by the exigencies of the situation,” that
it be notified to the other parties, and that (under the ICCPR and the European Convention)
for derogation to be justified, the emergency must threaten the very life of the nation.>? The

47 SeeICCPR, supranote 41, Arts. 12(3), 18(3), 19(3), 21, 22(2); European Convention, supra note 41, Arts.
9(2),10(2), 11(2); American Convention, supra note 41, Arts. 12(3), 13(2), 15, 16(2), 22(3). Rosalyn Higgins
calls this type of limitations provision a “clawback clause,” which she defines as “one that permits, in normal
circumstances, breach of an obligation for a specified number of public reasons.” Rosalyn Higgins, Derogations
Under Human Rights Treaties, 1976~77 BRIT. Y.B. INT’L L. 281, 281. “Breach” seems the wrong term, how-
ever, since the point of the clauses is that the rights may be limited for the specified reasons without breaching
the state’s obligation under the treaty. Elsewhere, she refers more accurately to acts that would otherwise be
in breach of the obligation. /4. at 307.

“8 Within each agreement, they vary both in that some of the grounds for limits appear in some provisions but
not in others and in that some of the grounds are stated in different terms that have no apparent difference in mean-
ing. See generally Kiss, supra note 43, at 293-308. Kiss suggests that the second type of variation in the ICCPR is
due to the fact that the clauses “were drafted, revised, and adopted at different times” in the negotiation, and that
“no difference in substance was intended.” 74. at 294. For a slightly different conclusion with respect to the varying
statements that limits be provided by law, see MANFRED NOWAK, U.N. COVENANT ON CIVIL AND POLITICAL
RIGHTS: CCPR COMMENTARY 208 (1993). There are also variations between agreements, some of which are
important. The European Convention, for example, includes a clawback clause with respect to the right of privacy,
while the ICCPR and the American Convention do not. Compare European Convention, supra note 41, Art. 8, with
ICCPR, supra note 41, Art. 17 and American Convention, supra note 41, Art. 11. For a comparison of the clauses
in the ICCPR and the European Convention, see Higgins, supra note 47, at 283-85.

4> American Convention, supra note 41, Art. 32(2) (“The rights of each person are limited by the rights of others,
by the security of all, and by the just demands of the general welfare, in a democratic society.”).

5% ICCPR, supra note 41, Art. 4(1); European Convention, supra note 41, Art. 15(1); American Convention,
supra note 41, Art. 27(1).

> With respect to restrictions on the right to freedom of movement set out in Article 12 of the ICCPR, for exam-
ple, the drafters spent much of their time trying “to formulate limits which would adequately balance the interests
of the state and of the individual without nullifying the right.” Stig Jagerskiold, 7he Freedom of Movement, in INTER-
NATIONAL BILL OF RIGHTS, supra note 43, at 166, 171; see NOWAK, supra note 48, at 206. They considered, but
eventually rejected as impracticable, an exhaustive list of all possible restrictions. /4. at 207. At the same time, they
rejected grounds for limits such as “general welfare” because they were “too far-reaching, so broad, in effect, as to
leave no right.” Jagerskiold, supra, at 171.

52 ICCPR, supranote 41, Art. 4; European Convention, supra note 41, Art. 15; American Convention, supra note
41, Art. 27; see Joan F. Hartman, Working Paper for the Committee of Experts on the Article 4 Derogation Provision,
7 HUM. RTS. Q. 89, 121 (1985) (“There are many indications in the travaux préparatoires [of the ICCPR] that abuse
011; the derogation privilege was feared and many refinements in drafting were designed to eliminate possibilities for
abuse.”).
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agreements also warn governments not to limit rights more strictly than allowed by the agree-
ments themselves.>®> The most important way that the limitations have been given concrete
meaning is through case-by-case adjudication by the bodies of independent experts created by
the agreements to interpret their provisions: the Human Rights Committee, the European
Court of Human Rights, and the Inter-American Court of and Commission on Human
Rights, which have sought to prevent the limitations provisions from becoming free passes that
would allow governments to limit rights whenever they please.>*

While the provision-by-provision approach may thus further restrict the grounds on which
governments may limit the rights to which it applies, it does not take those rights completely
out of the realm of interest balancing. They remain interests, albeit particularly important ones,
that can belimited under certain conditions by countervailing interests. The provision-by-pro-
vision approach does make clear, however, that other rights no longer fall within that realm.
The specific limitations clauses do not address most of the rights in the agreements, which by
necessary implication may not be limited by those clauses.”® Similarly, the derogation clauses
make clear that they do not allow derogation from many rights, including the rights to non-
discrimination, to life, and to be free from torture, slavery, and retroactive criminal laws.>®
Those rights are therefore more like “trumps,” in Ronald Dworkin’s phrase, that outweigh
other societal interests, no matter how pressing and important.>”

Private duties. Notably absent from the language balancing rights with other societal inter-
ests are references to converse duties. While the Universal Declaration treats duties and limits
as closely related, including them both in the same article, the four general human rights treaties
negotiated in the ensuing years marginalize converse duties at the same time that they devote
a great deal of attention to limits. The European Convention, the first human rights treaty

53 ICCPR, supra note 41, Art. 5(1); European Convention, supra note 41, Art. 17; American Convention, supra
note 41, Art. 29; see also ICESCR, supra note 41, Art. 5(1). Thomas Buergenthal argues persuasively that Article 5(1)
of the ICCPR adds a mens rea requirement to the limitations and derogation powers given to governments by the
other clauses: “If the aim [of a limit or derogation] in fact is the destruction of any of the rights that the Covenant
guarantees, then [it] would be impermissible” under Article 5(1). Thomas Buergenthal, To Respect and to Ensure:
State Obligations and Permissible Derogations, in INTERNATIONAL BILL OF RIGHTS, supra note 43, at 72, 87. To
the same effect, see NOWAK, supra note 48, at 96-97. The regional agreements make this requirement explicit.
European Convention, supra, Art. 18; American Convention, supra, Art. 30.

>* Even as regards declarations of public emergency, for example, these bodies made clear early in their work that
they would not completely defer to governments’ views of when and to what extent rights may be limited. See, e.g.,
Human Rights Committee [Hum. Rts. Comm.], Silva v. Uruguay, Comm. No. 1978/34, UN Doc. CCPR/C/
OP/1, at 65 (1984); Lawless v. Ireland, 3 Eur. Ct. H.R. (ser. A) (1961); Inter-American Commission on Human
Rights, Report on the Status of Human Rights in Chile, Doc. OEA/Ser.L/V.2.34 (1974).

>3 Kiss, supra note 43, at 291 (“The fact that there is no general limitation clause in the [I[CCPR] has an important
consequence: limitations are permitted only where a specific limitation clause is provided and only to the extent it
permits.”). On the question of “inherent limitations” in the European context, where it has been more controversial,
see P. VAN DJJK & G. J. H. VAN HOOF, THEORY AND PRACTICE OF THE EUROPEAN CONVENTION ON
HUMAN RIGHTS 763-65 (3d ed. 1998).

¢ ICCPR, supranote 41, Art. 4(1); European Convention, supranote 41, Art. 15(2); American Convention,
supra note 41, Art. 27(2). Other nonderogable provisions in the ICCPR and the American Convention in-
clude the right to be recognized as a person before the law and the freedoms of conscience and religion,
while the latter agreement makes nonderogable several other provisions, including the right to participate in
government.

%7 Ronald Dworkin, Rights as Trumps, in THEORIES OF RIGHTS, supra note 19, at 153, 153 (“Rights are best
understood as trumps over some background justification for political decisions that states a goal for the community
as a whole.”).
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signed after the Universal Declaration, does not mention private duties atall.”® Even the Amer-
ican Convention, a descendant of the American Declaration in many other respects, mentions
duties in the most general terms and omits any reference to duties to the state: “Every person
has responsibilities to his family, his community, and mankind.”*®

The two covenants refer to private duties only in their preambles, which state (in identical
language): “Realizing that the individual, having duties to other individuals and to the com-
munity to which he belongs, is under a responsibility to strive for the promotion and obser-
vance of the rights recognized in the present Covenant.”®® This language conflates the language
of Article 29(1) of the Universal Declaration with the “proclamation” of that declaration by
the General Assembly, which pronounces the Universal Declaration to be “acommon standard
of achievement for all peoples and all nations, to the end that every individual and organ of
society . . . shall strive by teaching and education to promote respect for these rights and free-
doms and by progressive measures . . . to secure their universal and effective recognition and
observance.”! The proclamation helps to show the distinction between converse and correl-
ative duties and the relative degrees of danger the drafters of the Universal Declaration saw in
each. Although they chose not to mention converse duties beyond the general reference in Arti-
cle 29(1) to duties to the community, the proclamation does refer to correlative private duties
such as promoting respect for human rights. Yet even the reference to such duties was placed
outside the main body of the declaration.

The covenants’ preambular paragraphs subordinate the general converse-duty language of
Article 29(1) to the correlative-duty provision in the proclamation. The result is to reduce even
further, in two respects, the danger that the reference to duties in Article 29(1) might be used
to limit rights. First, by linking the idea that individuals have duties with the reference to “a
responsibility to strive for the promotion and observance of human rights,” the preambles sug-
gest that at least one (and perhaps all) of these duties is correlative rather than converse. Second,
by placing the provision in the preambles to the covenants rather than in an article, the nego-
tiators diluted the legal significance of the language, suggesting that the correlative responsi-
bility to strive for the promotion and observance of human rights is not a duty directly placed
by international law. The effect is not just to defuse the danger of converse duties: the pream-
bles also comport with the creation of a system to address correlative duties, which part I of
this article describes in detail.

The African Charter of 1981

The African Charter on Human and Peoples’ Rights, adopted by the Organization of Afri-
can Unityin 1981, deviates from the course taken by the earlier general human rights treaties,
in that it lists private duties and includes much looser restrictions on governments’ authority
to limit the exercise of rights. The African Commission on Human and Peoples’ Rights, how-
ever, has interpreted the Charter in ways that minimize its deviation from the rest of human
rights law in these respects.

38 See European Convention, supra note 41.

5% American Convention, supra note 41, Art. 32(1).

0 ICCPR, supra note 41, pmbl.; ICESCR, supra note 41, pmbl.

¢! Universal Declaration, supra note 5, pmbl.

©2 African Charter on Human and Peoples’ Rights, June 27, 1981, 21 ILM 58 (1982).
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Like the American Declaration, the African Charter lists a number of converse duties owed
by an individual to the nation.®® For example, Article 29 of the Charter states, inter alia, that

each individual has the duty:

To serve his national community by placing his physical and intellectual abilities at its
service;

... Not to compromise the security of the State whose national or resident he is;

... To preserve and strengthen social and national solidarity, particularly when the lat-
ter is threatened; [and]

... To preserve and strengthen the national independence and the territorial integrity
of his country and to contribute to its defence in accordance with the law.**

Some of the negotiators of the African Charter may have wanted to include duties because an
empbhasis on individual duties to the community is “firmly ingrained in African tradition.”®
In addressing the meeting of experts that prepared the first draft of the Charter, President
Léopold Senghor of Senegal stated:

In Europe, Human Rights are considered as a body of principles and rules placed in the
hands of the individual, as a weapon, thus enabling him to defend himself . . . .

In Africa, the individual and his rights are wrapped in the protection the family and
other communities ensure everyone.

Rights in Africa assume the form of rite which must be obeyed because it commands.
It cannot be separated from the obligations due to the family and other communities.

Therefore, contrary to what has been done so far in other regions of the world, provision
must be made for a system of “Duties of Individuals”, adding harmoniously to the rights
recognized in them by the society to which they belong, and by other men.

Other negotiators represented socialist governments whose ideology, like that of the
Soviet Union, questioned the entire idea of individual rights standing apart from societal
interests.®’

©3 The Charter does include one or two duties that could be seen as correlative. Article 28 states, “Every individual
shall have the duty to respect and consider his fellow beings without discrimination, and to maintain relations aimed
at promoting, safeguarding and reinforcing mutual respect and tolerance.” The first clause of the provision could
be read as correlating roughly to the Charter’s prohibitions on discrimination, while the second could perhaps be
interpreted as a very soft duty to work toward the enjoyment of certain rights.

4 Id., Art. 29(2), (3), (4), (5). Article 29 also includes less troubling duties, such as to “preserve the harmonious
development of the family,” “preserve and strengthen positive African cultural values . . . and, in general, to con-
tribute to the promotion of the moral well being of society,” and to “contribute.. . . to the promotion and achieve-
ment of African unity.” /4., Art. 29(1), (7), (8).

%5 Richard Gittleman, The Banjul Charter on Human and Peoples’ Rights: A Legal Analysis, in HUMAN RIGHTS
AND DEVELOPMENT IN AFRICA 152, 154 (Claude E. Welch Jr. & Ronald I. Meltzer eds., 1984).

%6 Address by H. E. Mr. Leopold Sedar Senghor, President of the Republic of Senegal, reprinted in REGIONAL PRO-
TECTION OF HUMAN RIGHTS BY INTERNATIONAL LAW: THE EMERGING AFRICAN SYSTEM 121, 123-24
(Philip Kunig et al. eds., 1985).

¢7 Gittleman, supra note 65, at 154 (socialist states such as Mozambique and Ethiopia “had a difficult time rec-
onciling traditional human rights conventions with socialist philosophy”).
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Many governments, regardless of their ideology, must have seen the potential of converse
duties to limit the ability of individuals to exercise their rights in ways the government might
find threatening. That the latter motive was at work is shown by the specification of the Charter
that the duties are owed not to local, ethnic, or traditional communities but, rather, to the state
or the national community, whose call will be heard through the national government. What-
ever their source, a government could cite these duties as excuses to limit or override human
rights. Critics of a national leader during wartime or any other professed crisis can always be,
and usually are, accused of compromising the security of the state or failing to preserve and
strengthen social and national solidarity.®®

The Charter’s restrictions on the authority of the government to limit the exercise of human
rights are weak or nonexistent. The general limitation provision in Article 27 states that “[t]he
rights and freedoms of each individual shall be exercised with due regard to the rights of others,
collective security, morality and common interest.”®® This language not only applies to all of
the rights in the Charter, but turns the limitations directly against the individual’s exercise of
human rights, rather than restricting the authority of governments to impose limits on that
exercise. The Charter does not seem to require even that limits must be set out in domestic law,
as Article 29(2) of the Universal Declaration and the four treaties described in the previous sec-
tion do. Asa result, the language could cast a cloud over the exercise of all rights, since the right
holder cannot look to the law to find the boundaries of rights before exercising them.”® More-
over, specific provisions of the Charter also appear to allow governments to limit the exercise
of certain rights to whatever boundaries domestic law sets.”* As Richard Gittleman has written,
these clawback clauses seem to give an individual “no greater protection [with respect to those
rights] than she or he would have under domestic law.””?

Most human rights scholars have strongly criticized these provisions of the African Char-
ter.”? One of the few exceptions, Makau Wa Mutua, argues that in the “uniquely African crisis”

8 See, e.g., Sheryl Gay Stolberg, Opposition Undercuts Troops, Cheney Says of Spending Bill, N.Y. TIMES, Mar. 13,
2007, at A10; Michelle Mittelstadt, Ashcroft: Critics of New Terror Measures Undermine Effort, DALLAS MORNING
NEWS, Dec. 7, 2001, available in LEXIS, News Library, Wire Service Stories File.

© African Charter, supra note 62, Art. 27(2).

70 See Wolfgang Benedek, Peoples’ Rights and Individuals’ Duties as Special Features of the African Charter on
Human and Peoples’ Rights, in REGIONAL PROTECTION OF HUMAN RIGHTS BY INTERNATIONAL LAW, supra
note 66, at 59, 86.

71 See, e.g., African Charter, supra note 62, Arts. 6 (“No one may be deprived of his freedom except for reasons and
conditions previously laid down by law.”); 8 (“Freedom of conscience, the profession and free practice of religion shall
be guaranteed. No one may, subject to law and order, be submitted to measures restricting the exercise of these free-
doms.”); 9(2) (“Every individual shall have the right to express and disseminate his opinions within the law.”); 10(1)
(“Every individual shall have the right to free association provided that he abides by the law.”); 12(1) (“Every indi-
vidual shall have the right to freedom of movement and residence . . . provided he abides by the law.”) (emphasis
added).

72 Gittleman, supra note 65, at 159.

73 BUERGENTHAL, supra note 1, at 178 (the duty to preserve and strengthen national solidarity is “an invitation
to the imposition of unlimited restrictions on the enjoyment of rights”); Benedek, supra note 70, at 89 (noting “a
danger that states could try to use duties to derogate certain human rights”); Cees Flinterman & Evelyn Ankumabh,
The African Charter on Human and Peoples’ Rights, in GUIDE TO INTERNATIONAL HUMAN RIGHTS PRACTICE
171, 173 (Hurst Hannum ed., 4th ed. 2004) (stating that “the clawback clauses and the duties owed by the indi-
vidual have the potential to undermine many of the substantive guarantees in the Charter”); U. O. Umozurike, The
African Charter on Human and Peoples’Rights, 77 AJIL902,911 (1983) (“The concept of duties stressed in the Char-
ter is quite likely to be abused by a few regimes on the continent. . . . [that] will emphasize the duties of individuals
to their states but will play down their rights and legitimate expectations.” Umozurike nevertheless believes that
including duties as well as rights “maintain[s] a proper balance”).
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brought about by colonialism—that is, the creation of states that divided and recombined pre-
colonial nations—the African Charter’s emphasis on duties “could provide a new basis for indi-
vidual identification with compatriots, the community, and the state,” by helping to “forge and
instill a national consciousness.””* But even he acknowledges that governments might abuse
these duties.”” Toavoid this danger, Mutua and other scholars have looked to the African Com-
mission on Human and Peoples’ Rights, a body of independent experts with the authority to
prepare reports under the Charter, including in response to communications alleging viola-
tions of it.”®

The Commission has indeed taken some important steps to bring the Charter into line with
other human rights agreements. Most important, it has read the individual clawback clauses
out of the agreement, stating that “[t]o allow national law to have precedent over the inter-
national law of the Charter would defeat the purpose of the rights and freedoms enshrined in
the Charter,” and holding that the general limitations clause in Article 27 provides the only
legitimate reasons for restricting the rights set out in the Charter.”” And it has held that even
those reasons “must be founded in a legitimate state interest and the evils of limitations of rights
must be strictly proportionate with and absolutely necessary for the advantages which are to
be obtained. . . . Even more important, a limitation may never have as a consequence that the
right itself becomes illusory.””® The Commission has reached this result in part by relying on
Article 60 of the Charter, which authorizes it to “draw inspiration” from international human
rights law generally.”

The Commission has not addressed the relationship between duties and rights. States might
argue that the duties set out in Article 29 inform the references to “morality” and “common
interest” in the Article 27 limitations clause, which thus allows governments to use duties to
limit the exercise of rights. The Commission’s treatment of the clawback clauses strongly indi-
cates that it would not read the Charter to permit governments to use these duties to undermine
rights completely, but how they might limit rights is still unclear.® Moreover, the authority
of the Commission is circumscribed. Its decisions are not legally binding: it can chastise gov-
ernments, but they remain free to follow their own interpretations of the Charter.®' That may
change with the advent of the African Court of Human and Peoples’ Rights, created in 2004,
whose decisions, like those of the Inter-American and European Courts of Human Rights, are

74 Makau wa Mutua, The Banjul Charter and the African Cultural Fingerprint: An Evaluation of the Language of
Duties, 35 VA. J. INT'L L. 339, 367—68 (1995); see also Benedek, supra note 70, at 87 (“Given the rather weak ties
of allegiance African nationals . . . have to their young states the enumeration of a list of such duties can be taken
... asan indication of a particular need of African states with regard to national solidarity and nation-building.”).

75 Mutua, supra note 74, at 375.

76 Id.; see also FATSAH OUGUERGOUZ, THE AFRICAN CHARTER ON HUMAN AND PEOPLES’ RIGHTS 421
(2003); Flinterman & Ankumah, supra note 73, at 173.

77 Media Rights Agenda v. Nigeria, Comm. Nos. 105/93, 128/94, 130/94, 152/96, African Commission on
Human Rights [ACHR], 12th Annual Activity Report 52, 58, paras. 66, 68 (1998); see also Constitutional Rights
Projectv. Nigeria, Comm. Nos. 140/94, 141/94, 145/95, ACHR, 13th Ann. Activity Rep. 54, 60, para. 40 (1999);
Jawara v. The Gambia, Comm. Nos. 147/95, 149/96, id. at 96, 104, para. 59 (2000); Legal Resources Foundation
v. Zambia, Comm. No. 211/98, ACHR, 14th Ann. Activity Rep. 86, 96, para. 70 (2001).

78 Media Rights Agenda, supra note 77, at 58, paras. 69-70.

7? See, e.g., Zegveld v. Eritrea, Comm. No. 250/2002, ACHR, 17th Ann. Activity Rep. 116, 124, para. 60
(2003).

80 Christof Heyns, The African Regional Human Rights System: The African Charter, 108 PENN ST. L. REV. 679,
692-93 (2004).

81 For the authority of the Commission, see African Charter, supra note 62, ch. II.
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binding on the parties to its constituent instrument.®? But there is no guarantee that the Court
will follow the Commission’s view of the Charter, and there remains the awkward problem that
the Commission’s interpretation struggles against the text of the Charter rather than flows eas-
ily from it. The best option, as Christof Heyns has pointed out, would be to revise the Charter
“to ensure that it actually says, loud and clear, what it has been interpreted by the Commission
to say.”%?

II. A PYRAMID OF CORRELATIVE PRIVATE DUTIES

The same human rights treaties that refuse to list converse duties owed by individuals to soci-
ety recognize that private actors can violate human rights, and create the basis for a regime of
correlative duties aimed at protecting human rights from such violations. This horizontal
human rights regime addresses private duties in four ways. At its lowest level of involvement,
human rights law contemplates that states have general duties to restrict private actions that
interfere with the enjoyment of human rights, but leaves to governments the task of specifying
the resulting private duties. At the next level, human rights law itself specifies the private duties
that governments are obliged to impose. At both of these levels, international law imposes pri-
vate duties indirectly, as a secondary effect of the duties it places directly on states. At a higher
level of involvement, human rights law directly places duties on private actors but continues to
leave enforcement of those duties to domestic law. Finally, at the highest level of involvement,
human rights law enforces private duties at the international level, through international tri-
bunals or other institutions.

International law contemplates more correlative duties than it specifies, and it specifies many
more duties than it directly places and enforces. As a result, these duties form a pyramid.®* At
each level of the pyramid, the conceptual basis for private duties arising under human rights
law is the same: the enjoyment of many human rights may be interfered with by private actors,
not just by governments; private actions must therefore be addressed to protect human rights
fully. But the conceptual basis does not explain why private duties are found at different levels
of this pyramid. Why does international human rights law not place and enforce all private
duties directly, as it does government duties? Conversely, why does it not leave private conduct
entirely to national law? Why is it neither fully vertical nor fully horizontal, but something in
between?

One possible justification for the disparate treatment of private actors and governments is
that governments are more powerful and more capable of violating human rights on a massive
scale. Even a relatively weak government probably wields more power over the human beings

82 Protocol to the African Charter on Human and Peoples’ Rights on the Establishment of an African Court of
Human Rights, Art. 30, June 10, 1998, Doc. OAU/LEG/EXP/AFCHPR/PROT(II) (entered into force Jan. 25,
2004), available at <http://www.africa-union.org™. Cases may be brought to the Court by the Commission as well
asstates party to the protocol creating it. /4., Art. 5. Individuals and nongovernmental organizations may bring cases
only against states that have declared that they accept such jurisdiction. /4., Arts. 5(3), 34(6).

83 Heyns, supra note 80, at 691.

84 Tt may be more accurate to think of specification as a range (from “less specific” to “more specific”) rather than
a switch (from “not specific” to “specific”). And while there are clearer differences between specification, placement,
and enforcement, the dividing lines may not always be precise. In other words, the pyramid may be smooth-sided
rather than a ziggurat.
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within its jurisdiction than any other single entity.®> But this disparity in power does not explain
such an enormous disparity in treatment. Private actors unquestionably have the power to harm one
another in ways that impair human rights. Some private actors, such as multinational corporations
and religious institutions, are powerful in their own right, even if they do not command armies.
Small terrorist groups can perpetrate mass atrocities. Other private actions have enormous cumu-
lative effects. Violence against women, perhaps the most pervasive human rights violation in the
world today, is committed by husbands and fathers far more often than by government agents.
Many human rights need protection from private actors as well as governments.

A common belief used to be that international law cannot place such duties on private actors
because, unlike governments, they are not subjects of international law, and only subjects of inter-
national law can hold rights and duties under it. If this conception of international law was ever
valid, it is not now. Private actors certainly enjoy rights under international law: human rights law
itself demonstrates that. And private actors have duties as well, such as duties not to commit war
crimes, crimes against humanity, or genocide. International law has the /ega/ capacity to place direct
horizontal duties on all private actors not to violate one another’s human rights.

What it lacks is the practical and political capacity to enforce those duties. As a practical mat-
ter, international law could not possibly replicate the vast domestic resources devoted to reg-
ulating private invasions of interests denominated as human rights by international law, and
as a political matter, it would be impossible even to try. To take just one example, the legal
system of every country in the world already protects the right to life from private invasion,
through laws regulating crimes and torts and through institutions devoted to implementing those
laws. Neither national governments nor the vast majority of their citizens would support the enor-
mous expansion of the authority and resources of international institutions that would be necessary
for them to protect even this fundamental human right from private interference.®®

# It has been suggested that multinational corporations are now more powerful than some governments. E.g.,
Jordan J. Paust, Human Rights Responsibilities of Private Corporations, 35 VAND. . TRANSNAT’LL. 801, 802 (2002)
(“[D]ecisions and activities of many large multinational corporations are capable of doing more harm to persons
and resources in ways that thwart human rights than decisions and activities of some nation-states.”). Those making
this argument tend to look only at economic size, not at indicia of power like armies, police forces, prosecutors, and
courts, which governments generally have and corporations generally do not.

8 Countries have faced similar issues with respect to the horizontal effect of constitutional rights and have
reached a variety of points on the spectrum between pure vertical duties, in which rights give rise to duties only for
governments, and full horizontal effect, in which rights may be enforced directly in courts against private actors.
Gardbaum, supra note 4 (reviewing the positions of Canada, Germany, Ireland, South Africa, and the United States,
among other countries); see Mark Tushnet, The Issue of State Action/Horizontal Effect in Comparative Constitutional
Law, 1 1-CON 79 (2003) (suggesting structural and political reasons why countries differ in their approach to the
issue). Gardbaum describes how domestic legal systems may give constitutional rights different degrees of indirect
horizontal effect by applying them to different types of litigation between private parties and to the actions of courts
and the legislative and executive branches of government, as well as by imposing duties on governments to protect
against private interference with them.

There are important differences between horizontality in the context of constitutional rights and in the context
of international human rights law. Most important, human rights law, with important but limited exceptions, lacks
clear lines of authority by which a supreme court or legislature can impose new rules or interpretations of existing
rules on unwilling governments or private parties, and lacks an international structure through which those rules
may be enforced. The formulation of horizontal human rights law therefore depends largely on the consent of states
that vary greatly in their views of the relationship between the individual and the state, the scope of rights, and the
role of governments in protecting rights against private interference, and its enforcement depends on the willingness
of those states to lend their domestic legal systems to that end. These constraints are not present in the same way
in the case of constitutional rights. Among other consequences, the variation in governments’ own approaches to
horizontal constitutional rights may make it more difficult for them to agree on a uniform approach to horizontal
human rights law.
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